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-The MAILING DATE of this communication appears on the cover sheet with the correspondence address 
Period for P^eply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- tf NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONJHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )□ Responsive to communication(s) filed on . 

2a)S This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) |3 Claim(s) 70J1 and 159 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) S Claim(s) 70,71 and 159 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

11) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 1 1 9 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or(f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 
Information Disclosure Statement 

1 . The information disclosure statements (IDS) submitted on 8/18/03 and 12/1 1/03 
were filed after the mailing date of the Final Rejection on 8/13/03. The submission is in 
compliance with the provisions of 37 CFR 1 .97. Accordingly, the information disclosure 
statement is being considered by the examiner. 

Continued Examination Under 37 CFR 1.114 

2. A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1 .1 14, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 

12/1 1/03 has been entered. 

3. All claims are drawn to the same invention claimed in the application prior to the 
entry of the submission under 37 CFR 1 .1 14 and could have been finally rejected on the 
grounds and art of record in the next Office action if they had been entered in the 
application prior to entry under 37 CFR 1 .1 14. Accordingly, THIS ACTION IS MADE 
FINAL even though it is a first action after the filing of a request for continued 
examination and the submission under 37 CFR 1.114. See MPEP § 706.07(b). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
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TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Claim Rejections - 35 USC §112 
4. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

1 . Claims 70, 71 and 159 are rejected under 35 U.S.C. 112, first paragraph, as 
failing to comply with the written description requirement. The claim(s) contains subject 
matter, which was not described in the specification in such a way as to reasonably 
convey to one skilled in the relevant art that the inventor(s), at the time the application 
was filed, had possession of the claimed invention. 

The specification fails to support "An audience rating system. ...for digital 
television and radio" now recited in claim 159. 


The specification fails to support the step of "recording the time that reception 
by the receiver is ended" now recited in claim 70. 
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The above limitations are considered as new matter and they must be canceled 
from the claims. 

5. The amendment filed 8/28/2002 is objected to under 35 U.S.C. 132 because it 
introduces new matter into the disclosure. 35 U.S.C. 132 states that no amendment 
shall introduce new matter into the disclosure of the invention. The added material 
which is not supported by the original disclosure is as follows: 

(a) the paragraph bridging pages 48-49 beginning at "As described at Column 16, lines 

8- 29 of U.S. patent No. 5,481 ,294" and ending at "(at yet a later time) to a different 
channel carrying another program". 

(b) the paragraph bridging pages 53-54 beginning at "As described at Column 6, lines 

9- 15 of U.S. patent No. 5,594,934" and ending at "(head-ends for transmitting cable 
channel and/or the like". 

Applicant is required to cancel the new matter in the reply to this Office Action. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1 ) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 
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6. Claims 70-71 are rejected under 35 U.S.C. 102(e) as being anticipated by Aras 
et al. (Aras) (of record). 

Considering claim 70, Aras discloses an audience measurement method for 
digital television comprising the steps of: 

a) extracting at least one identification code (e.g. a first AVI, 343-567-231 - figure 12) 
from at least one digital multiplexed stream (col. 6, line 45 - col. 7, line 5) of a first 
channel, from a control stream (AVI is a control stream or the control stream in MPEG 
processing described at col. 6, lines 64) of a multiplexed digital transmission, when 
reception of the first channel by a receiver (1558,1 559, 1 561 ) begins (see the entire 
reference including but not limited to col. 7, line 30 - col. 8, line 37, col. 13, lines 53-58, 
col. 20, lines 15-33 and col. 24, line 61 - col. 25, line 21); 

b) recording the at least one identification code extracted and the time that reception of 
the first channel begins (see the entire reference including but not limited to col. 8, line 
52-col. 9, line 16, col. 14, lines 8-24 and col. col. 20, lines 15-40, wherein the time may 
be time index (207-figure 2 or 603-figure 12 or start/end times such as 609-start time, 
611 -end time); 

c) extracting at least one identification code (e.g. a subsequent AVI, 565-778-543 - 
figure 12) from at least one digital multiplexed stream (col. 6, line 45 - col. 7, line 5) of 
any subsequent channel, from a control stream (AVI is a control stream or the control 
stream in MPEG processing described at col. 6, lines 64), when reception of the 
subsequent channel by the receiver begins (see the entire reference including but not 
limited to col. 7, line 30 - col. 8, line 37, col. 13, lines 53-58, col. 20, lines 15-33 and 
col. 24, line 61 - col. 25, line 21 ); and 
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d) recording the at least one identification code extracted and the time that reception of 
the subsequent channel begins (see the entire reference including but not limited to col. 
8, line 52-col. 9, line 16, col. 14, lines 8-24 and col. col. 20, lines 15-40, wherein the 
time may be time index (207-figure 2 or 603-figure 12 or start/end times such as 609- 
start time, 61 1 -end time) 

Claim 71 is met by the time information described throughout the entire reference 
including but not limited to col. 8, line 52-col. 9, line 16, col. 14, lines 8-24 and col. col. 
20, lines 15-40, wherein the time may be time index (207-figure 2 or 603-figure 12 or 
start/end times such as 609-start time, 61 1 -end time). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Claim 159 is rejected under 35 U.S.C. 103(a) as being unpatentable over Aras. 

Considering claim 159, Aras discloses that his invention relates to a method and 
apparatus for collecting subscriber behavior in a broadcast and/or interactive 
environment (col. 1, lines 15-18) and that the collected information is used for statistical 
analysis by market research companies (col. 1, line 50 - col. 2, line 41) Aras also 
discloses that the system can be modified at col. 27, lines 9-11. 
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However, he fails to specifically disclose that the audience rating system is for 
radio as recited in the claim. 

The prior art is replete with numerous examples of collecting broadcast audience 
behavior for statistical analysis purposes by Market Research companies. For example, 
a Market Research company estimating market share to determine advertisement rates. 
First, note that patents 4,718,106, 4,955,070, WO 91/11062, WO 94/11989, 5,526,427, 
5,574,962 (provided by Applicant in the IDS filed 6/22/2001 ) all disclose collecting 
behavior from radio and/or television audiences. Secondly, note that patent 5,594,934 
(Lu et) describes audience measurement system for television and radio (See the 
instant application at page 3, line 5, the IDS filed by applicant on 6/22/2001 and the 
Declaration provided by Michael Dolan at page 3). Thirdly, television and radio are 
technically related and are represented by the leading alliance for broadcast signals 
(National Association of Broadcasters) (See the Declaration provided by Michael A. 
Dolan at page 3). 

It would have been obvious to one of ordinary skill in the art to modify Ares' 
system (if necessary) to include any broadcast media, such as radio, for the typical 
advantage of collecting audience behavior for statistical analysis by Market Research 
companies. 

Response to Arguments 

8. Applicant's arguments filed 5/23/2003 have been fully considered but they are 
not persuasive. 

Response to applicant's arguments 
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a) Applicant provided several passages from the specification (page 26, 1 1 . 2-8, page 
26, 1 1 . 10-14 and page 53, 1 1 . 1-5) and argued that "It is hard to imagine a more 
fundamental operating system event then shut down which, of course, is clearly a 
time at which reception by the receiver is ended" (page 2, lines 22-24 of applicant s 
response/remarks). In response, the Examiner totally disagrees with Applicant. Page 
26, lines 2-8 refer to a computer, analog television and digital television. The passage 
does not refer to "recording the time that reception by the receiver is ended" as now 
recited in claim 70. 

Page 26, lines 10-14 refer collecting tuning data and other data. The phrase 
other data is not defined and no examples were described. The passage does not refer 
to "recording the time that reception by the receiver is ended" as now recited in 
claim 70. 

The passages on page 26 are related to figure 3 that describe collecting tuning 
and demographic data to be transferred to a monitoring site. See page 25, lines 10-23. 

Page 53, lines 1-5 describe operating system tasks as operating system events. 
Again, the passage does not refer to "recording the time that reception by the 
receiver is ended" as now recited in claim 70. 

It is true that the specification describes creating time stamps records of 
operating system events. However, the specification only describes the events to be 
tuning and demographic data. Shutting a television system down is a fundamental 
event, but so is adjusting the volume, adjusting the color, adjusting closed caption text, 
selecting the operating language, selecting picture-in-picture, changing the input signal, 
enabling a parental lock function, browsing the program guide and recording a program. 
Using Applicant's analysis, the instant invention would include any fundamental 
television operation under the sun. This would be improper. Nowhere in the original 
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disclosure is there support for "recording the time that reception by the receiver is 
ended" as now recited in claim 70. 

b) Applicant provided the passage at page 53, lines 5-7 and argued that "Since 
terminating reception is clearly a function of the monitored equipment, it is self- 
evident that applicants' specification provides explicit support for the phrase 

"recording the time that reception by the receiver ends" as contained in claim 70 " 
(page 3, lines 6-9 of applicant's response/remarks). 

In response, the Examiner again totally disagrees with Applicant. Page 53, lines 
5-7 recite "Indeed, the software agents 112, 118, and 122 may monitor any function 
of the monitored equipment as long as the desired data is collected". The 
specification does not state or even remotely suggest collecting data relating to when 
the television was shut down. Therefore, television shut down is not monitored. Again, 
the disclosure describes the monitored events to be tuning, viewing and demographic 
data such as identity of the viewer. See pages 25-26 and 52-53. 

Even if Applicant is correct (the Examiner finds this very much hard to believe) 

that 

terminating reception is clearly a function of the monitored equipment, the 

Examiner asserts that the disclosure is still defective because it fails to adequately 
describe how the software agents monitor the terminating or shutting off function. 

It is self evident that the disclosure pertains to identifying the viewer and 
monitoring what the viewer was watching for statistical purposes. Again, the disclosure 
does not remotely disclose or even suggest monitoring, collecting or "recording the time 
that reception by the receiver ends" as now recited in claim 70. 
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For all the reasons given above, the Examiner posits that Applicant's arguments 
are not persuasive. 

c) Applicant argues the "and radio" issue is supported by page 4, lines 3-5 of the 
specification at page 3, lines 16-17 of applicant's response/remarks. 

In response, the Examiner posits that Applicant's specification (at page 4, lines 3- 
5) is clearly discussing the prior art and not applicant's invention. 

d) Applicant argues that many examples given in the specification involves the detection 
or collection of audio codes or signatures (page 3, lines 18-24) and further argues that 

...a person of ordinary skill in the art would have no trouble recognizing from 
these disclosures that detecting audio codes and/or collecting audio signatures 
could readily be performed interchangeably on audio signals output by television 
speakers and audio signals output by radio signatures. To state otherwise is to 
lower the level of ordinary skill below the level of common sense" on page 3, line 
25 - page 4, line 5 of Applicant's response/remarks. 

(Response), First, the Examiner posits that all references to audio in the 
disclosure pertain to the audio portion of an audio-video or television program provided 
via a television receiver. 

Secondly, a person of ordinary skill in the art would have a lot of trouble utilizing 
a regular television receiver to detect radio signals. Television signals are coded 
differently from radio signals. Using Applicant's analysis the skilled artisan would be 
able to watch and monitor a video showing Elmer Fudd chasing Bugs Bunny on a 
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typical radio receiver, monitor the audio output of a cell phone and/or monitor music 
from a speaker in a doll. 

Thirdly, at the time of filing the application, Applicant did not disclose or suggest 
monitoring audio from a radio signal. Moreover, the current application does not 
describe how radio is utilized in the instant invention. 

For all the reasons given above, the Examiner posits that Applicant's arguments 
are not persuasive. 

e) Applicant argues that "...the Office discharge its responsibility to the public as 
demanded by law and equity by either reexamining the Massetti Patent on its own 
initiative, or by dropping the Aras rejections in this application and declaring an 
interference without further delay" on page 5 (third paragraph) of applicant's 
response/remarks. 

(Response) Applicant's request for the Office to initiate reexamination is noted. 
Applicants are reminded that "Any person at any time may file a request for 
reexamination by the Office of any claim of a patent on the basis of any prior art cited 
under the provisions of section 301 of this title". See 35 USC 302. 

Applicant's request for interference with a patent 5,974,299 is noted. However, 
interference cannot be declared at this time because the claims in the instant 
application are rejected under 35 USC 102, 103 and 112 first paragraphs as described 
above. Particularly, the question of support for the claims under 35 USC 1 12 first 
paragraph should be resolved before any potential interference can be initiated. 

f) Applicant argues that "While Aras certainly discloses extracting an identification 
code, that code is extracted from a data stream, not a control stream of a 
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multiplexed digital transmission " on page 6, lines 2-4 of applicant s 
response/remarks. 

In response, the Examiner totally disagrees with the Applicant. First, the AVI is 
an identification code that is extracted from the control stream of a multiplexed digital 
transmission. See figures 2 and 3 of the Aras Patent indicating AVM streams. The 
AVM streams of figure 3 contain control streams where AVIs are located. In other 
words, the AVIs are multiplexed or embedded between each data set. See columns 7- 
8. Therefore, Aras discloses extracting an identification code from a control stream as 
claimed. 

Secondly, the Examiner indicated that control streams are also found in MPEG 
streams. 

This was made as an alternative point. Note that the rejection of the claims stated "(AVI 
is a control stream OT the control stream in MPEG processing described at col. 6, lines 
64)". The AVM and AVI may be provided via MPEG streams. The AVIs are codes 
used as a control feature in a receiver decoder. That is, the AVI identifies the content of 
the audio video material (col. 7, lines 30-37). Therefore, AVIs are extracted from a 
control stream of an MPEG signal. 

Thirdly, Applicant argues against the control information in MPEG streams on 
page 6, lines 7-8 of the response/remarks submitted 5/23/2003. This is inconsistent 
with Applicant's own arguments (submitted 8/26/2002 at pages 8-10 and the 
Declaration filed by Michael A. Dolan) indicating that the instant application teaches 
"control streams" derived by MPEG streams. The Examiner posits that Aras teaches 
extracting identification codes from control streams of multiplexed digital transmissions 
as much as Applicant's invention teaches extracting identification codes from control 
streams of multiplexed digital transmission. If Applicant maintains that Aras does not 


Application/Control Number: 09/076,517 


Page 13 


Art Unit: 2611 

teach extracting identification codes from control streams, then Applicant's application 
also does not teach extracting identification codes from control streams. 


Response to Amendment 

9. Applicant's attempt to re-instate original subject matter into the application is 
improper. The original subject matter has been marked-up in red ink as instructed by 
the amendment submitted 8/26/2002. Applicants should submit an amendment (with 
the original language) to the specification in accordance with 37 CFR 1.121. 

Conclusion 

10. AS STATED ABOVE, THIS ACTION IS MADE FINAL. Applicant is reminded of 
the extension of time policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

1 1 . Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jason P Salce whose telephone number is (703) 305- 
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1824. The examiner can normally be reached on M-Th 8am-6pm (every other Friday 
off). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Andrew Faile can be reached on (703) 305-4380. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 


March 4, 2004 



VIVEK SRIVASTAVA 
PRIMARY EXAMINER 


